European Court of Human Rights jurisprudence relevant to children of prisoners/children
whose parents are in conflict with the law
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The European Court of Human Rights has considered issues related to children whose parents are,
or are alleged to be, in conflict with the criminal law under Articles 3 and 8 of the European
Convention on Human Rights (ECHR).

Article 3:
No-one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 8
1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
2. There shall be no interference by a public authority with the exercise of this right except such as
is in accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the rights and freedoms of
others

Specifically the Court has found that:

e when an arrest is taking place where children are known to be or are likely to be present,
there is a positive duty on the authorities to plan accordingly;*

e when both parents are arrested/detained, there is a duty to take steps to see that any children
present have someone to care for them;?

e conditions and healthcare in detention/prison must be appropriate for any baby who is living
in prison with the mother;3

e prohibition of or restrictions on contact between children and their imprisoned parent is an
interference with the child’s right to family life, but may be justified in accordance with the
provisions of Article 8. In this context the Court has referred to Recommendation
CM/Rec(2018)5 of the Committee of Ministers of the Council of Europe to member
States concerning children with imprisoned parents, adopted on 4 April 20184
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The Court’s jurisprudence covers visits® (including imprisonment so far from the family that
visits are impractical),® ban on telephone calls’, unjustified restrictions on direct contacts®
and restrictions on the use of the family’s own language in person,® over the telephone®® or
in letters (these language cases did not include children but could be particularly relevant in
relation to contacts between children and their imprisoned parent).

e conditions for visits in prison must not be inhuman or degrading'*

e failure to consider return of child to the custody of an acquitted parent in a timely fashion'?
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